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Freedom of Information Act 2000 (FOIA) 

Decision notice 
 

Date:    17 May 2016 
 
Public Authority: Chief Constable of Avon and Somerset 

Constabulary 
Address:   Force Headquarters 

PO Box 37 
Valley Road 
Portishead 
Bristol 
BS20 8QJ 

 

Decision (including any steps ordered) 

1. The complainant has requested information about any police action 
taken over comments allegedly made by a juror at his trial. Avon and 
Somerset Police (“the Constabulary”) stated that it did not hold any 
information which fell within the scope of the request.  

2. The Information Commissioner is satisfied that, on the balance of 
probabilities, the Constabulary does not hold the requested information. 
The Commissioner requires no steps to be taken. 

Background 

3. The complainant says that on the second day of his trial in 2012, a juror 
was allegedly overhead making racist comments by another juror. The 
racist comments were of a general nature and not directed specifically at 
the defendant.  The incident was brought to the attention of the judge, 
the juror was dismissed from the jury and the trial proceeded.  

4. The complainant was under the impression that the Constabulary would 
be investigating the incident, but says that in 2015 he learnt that no 
such investigation had taken place. He submitted a complaint to the 
Constabulary’s Professional Standards Department (via the IPCC) about 
its failure to investigate the incident. The Constabulary disallowed the 
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complaint on the grounds that it was received more than three years 
after the incident being complained about. 

Request and response 

5. On 16 September 2015, referring to the incident, the complainant wrote 
to the Constabulary and requested information in the following terms: 

“Under the Freedom of Information Act 2000, I would like to request 
information about this incident: 

 
1. If the further action was taken against this man (dismissed juror), 

I would like to be informed about the outcome of your 
investigation? 

 
Or 
 
2. If this man (dismissed juror) was not charged, could you please 
explain the reasons for this decision?” 

 
6. The Constabulary’s Disclosure Officer responded on 23 September 2015, 

stating that the Constabulary was unable to locate any record of the 
incident besides the Professional Standards Department’s refusal of his 
complaint.  

 
7. The Constabulary’s Freedom of Information Officer sent a further 

response on 9 October 2015. It stated that, under section 40 of the 
FOIA, the Constabulary would be unable to disclose any information 
which constituted the personal data of the complainant or anyone else.   

8. The complainant submitted a request for an internal review on 10 
October 2015, and referred to a letter from Gloucestershire 
Constabulary  (who the complainant had earlier complained to about the 
incident) which stated:  

“I have made some enquiries with an officer with knowledge of this 
matter and have confirmed that this incident was brought to the 
attention of Avon and Somerset Constabulary at the time and the 
matter was brought to the attention of Bristol CID. Gloucestershire 
Constabulary did not take primacy on this matter as the alleged 
behaviour took place in the Bristol area. I do not know the outcome 
of any enquiries that were made by Avon and Somerset police.” 

9. It appears that the Constabulary did not receive the complainant’s 
request for an internal review. The Commissioner sent a copy to the 
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Constabulary on 5 January 2016 and the Constabulary duly responded. 
The Constabulary upheld its application of section 40(2) FOIA and again 
told the complainant that no relevant information was held.   

Scope of the case 

10. The complainant originally contacted the Commissioner in December 
2015, when no response had been received to his request for an internal 
review.  He said he required the information in his request because it 
was pertinent to an appeal he had lodged against his conviction.  Once 
the internal review had been provided, the complainant contacted the 
Commissioner again on 1 February 2016. He challenged the 
Constabulary’s application of section 40 FOIA and its claim not to hold 
any relevant information.  

11. During the Commissioner’s investigation, the Constabulary withdrew its 
reliance on section 40. Its final position was that it did not hold the 
information described in the request. 

12. The Commissioner has therefore considered in this decision notice the 
Constabulary’s assertion that it did not hold information described in the 
complainant’s request. 

Reasons for decision 

13. Section 1 of the FOIA states that any person making a request for 
information is entitled to be informed by the public authority whether it 
holds the information and if so, to have that information communicated 
to him. 

14. In cases where there is some dispute between the amount of 
information located by a public authority and the amount of information 
that a complainant believes might be held, the Commissioner – in 
accordance with a number of First-tier Tribunal decisions – applies the 
civil standard of the balance of probabilities. In essence, the 
Commissioner will determine whether it is likely or unlikely that the 
Council holds information relevant to the complainant’s request. 

15. The Commissioner will consider the complainant’s evidence and 
arguments. He will also consider the actions taken by the public 
authority to check that the information is not held and any other reasons 
offered by the public authority to explain why the information is not 
held. He will also consider any reason why it is inherently likely or 
unlikely that information is not held. For clarity, the Commissioner is not 
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expected to prove categorically whether the information was held, he is 
only required to make a judgement on whether the information was held 
on the civil standard of the balance of probabilities. 

16. In this case, the complainant clearly believes that the Constabulary 
must hold some information about the incident. On the face of it, the 
comments made by Gloucestershire Police suggest that the complainant 
might have reasonable grounds for this belief.  

17. With this in mind, the Commissioner asked the Constabulary to justify 
its position that it did not hold the information described in the request. 
He asked a series of detailed questions aimed at determining the extent 
of the Constabulary’s searches and any specific reasons it had for 
considering that it did not hold the information.  

18. The Constabulary explained to the Commissioner that it was satisfied 
that it did not hold the requested information. First, it set out procedural 
reasons for believing that it did not hold the requested information. 
Then it described the searches it had nevertheless conducted to check if 
information was held.  

19. With regard to the incident in court, the Constabulary explained that the 
presiding judge controls a trial, including any decision as to whether a 
particular juror is fit for duty. The complainant appears to have raised 
the matter with officers at the court at the time of the incident. 
However, the Constabulary said that those officers would not have been 
involved in the decision to dismiss the juror or even known his/her 
identity.   

20. The Constabulary said that if the judge had considered a police 
investigation into the incident to be necessary, he would have given a 
direction to its Chief Constable to do so. It held no record of such a 
direction. It further noted that the complainant had not stated that such 
a direction was made.  

21. The Constabulary went on to give a thorough and detailed explanation 
of the searches it had conducted for the information and why they would 
have been likely to retrieve any relevant information, had it been held.  

22. It explained that, if held, the information would be held electronically 
because it is Constabulary policy to, as far as possible, work and record 
information electronically.  

23. The first searches carried out were of its “Guardian” computerised 
records system, which held all the Constabulary’s reports of crime and 
intelligence. This would include details of offenders, suspects, victims, 
witnesses and persons reporting a crime.  Any report of a crime, or an 
investigation which resulted in a crime being created and recorded, 



Reference:  FS50615000 

 

 5

would be in the Guardian system. At the time of the incident it was the 
only system which held such information.  

24. The Constabulary clarified that it recently moved its records to a new 
records management system called “Niche”. The contents of Guardian 
were copied into Niche between September and November 2015. 
However, Guardian would have been the system in place at the time of 
the incident being reported in 2012.  If details of the incident were not 
found on Guardian the Constabulary said it could be confident that the 
information is not held.  

25. The Constabulary explained that Guardian had been searched separately 
for different purposes by two independent departments on different 
dates.  It was searched by a compliance officer in the Data Protection 
Team as part of a subject access request made by the complainant. It 
was also searched by the Professional Standards Department on receipt 
of the complainant’s referral from the IPCC. The searchers were 
experienced users of the Guardian system. No information relevant to 
the scope of the complainant’s request was found by either search.  

26. As previously stated, the contents of Guardian were copied into the new 
records management system, Niche. If a record existed in Guardian, it 
would now exist in Niche. An experienced member of the Constabulary’s  
Record Review Team therefore searched Niche.  In addition to standard 
search terms (the complainant’s first and second names) which would 
have returned records on related offenders, suspects, victims, witnesses 
and reporters of crimes, he used ‘wild cards’, a technique that would 
have identified any combination of the complainant’s details if they had 
been recorded in Niche. No information relevant to the scope of the 
complainant’s request was found.   

27. When asked whether the Constabulary might once have held the 
information and subsequently deleted it, it explained that formal policy 
on the management of police information1 required this type of 
information (if held) to be recorded as a crime and given a national 
Management of Police Information (MoPI) risk rating. The risk rating 
ensures that such information is retained and deleted in a consistent 

                                    

 

1 https://www.app.college.police.uk/app-content/information-
management/?s 
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manner across the police service.  The risk rating also defines the 
retention periods. Racial offences are generally categorised as MoPI 
group 2 offences, which mean that they are retained for a minimum of 
10 years. Therefore, a record of this type (if held) would be retained by 
the Constabulary until 2022 (10 years from 2012).  

28. For the avoidance of doubt, the Constabulary also said that there was no 
record of information relevant to the scope of the request having been 
deleted or destroyed. 

The Commissioner’s decision 

29. The Commissioner is satisfied that the Constabulary has provided him 
with a detailed and cogent explanation for believing that it does not hold 
the req uested information. It has explained how a formal investigation 
relating to the incident would have been instigated, how its records 
management system is structured and why the particular searches 
carried out would be expected to return relevant information, if held.  

30. The complainant seems to accept that no investigation into the incident 
took place (his original complaint to the Commissioner states as much) 
but nevertheless considers that the Constabulary should at least hold a 
record of the incident and the reasons why the Constabulary took no 
action in respect of it.  

31. The Commissioner understands why Gloucestershire Constabulary’s 
letter to the complainant may have led him to believe that the 
Constabulary had been instructed to investigate the juror. However, the 
Commissioner does not consider that the letter is a reliable indicator 
that the Constabulary was formally instructed to do so.  The letter talks 
merely in terms of the incident having been “brought to the attention of” 
the Constabulary. There is no mention of who at the Constabulary the 
matter was broached with, how formally, or what was agreed. Without 
clarity on these points it cannot be assumed that the Constabulary was 
formally instructed to investigate the incident. Against this, the 
Constabulary has set out that it would be for the presiding judge to 
instruct its Chief Constable to investigate a juror in such case, and that 
there is no record of such instructions having been received.  

32. Taking all the above into account, the Commissioner has concluded that 
on the balance of probabilities the Constabulary does not hold the 
information described in the request. 
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Right of appeal  

33. Either party has the right to appeal against this decision notice to the 
First-tier Tribunal (Information Rights). Information about the appeals 
process may be obtained from:  

First-tier Tribunal (Information Rights) 
GRC & GRP Tribunals,  
PO Box 9300,  
LEICESTER,  
LE1 8DJ  

 
Tel: 0300 1234504  
Fax: 0870 739 5836 
Email: GRC@hmcts.gsi.gov.uk  
Website: www.justice.gov.uk/tribunals/general-regulatory-
chamber  

 
34. If you wish to appeal against a decision notice, you can obtain 

information on how to appeal along with the relevant forms from the 
Information Tribunal website.  

35. Any Notice of Appeal should be served on the Tribunal within 28 
(calendar) days of the date on which this decision notice is sent.  

 
 
 
Signed ………………………………………………  
 
Samantha Bracegirdle 
Senior Case Officer 
Information Commissioner’s Office  
Wycliffe House  
Water Lane  
Wilmslow  
Cheshire  
SK9 5AF  


