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Freedom of Information Act 2000 (FOIA) 

Environmental Information Regulations 2004 (EIR)  

Decision notice 
 

Date:    20 September 2016 
 
Public Authority: Ministry of Defence 
Address:   Whitehall  

London 
SW1A 2HB 

 

Decision (including any steps ordered) 

1. The complainant has requested information on the Redcliffe Bay 
Petroleum Storage Depot (‘RBPSD’). 

2. The Commissioner’s decision is that the Ministry of Defence (‘the MoD’) 
has appropriately applied regulation 12(4)(b) (manifestly unreasonable). 

3. The Commissioner does not require the public authority to take any 
steps to ensure compliance with the legislation. 

Request and response 

4. On 2 December 2015, the complainant wrote to the MoD and requested 
information in the following terms: 

"Please release to me copies of all of Reports 4 , 11, 15 ,28 , 36 and 80 
as listed in your Annex A.” 
 

The documents requested all relating to the Redcliffe Bay Petroleum 
Storage Depot (RBPSD) and are as follows:  
Document 4 Redcliffe Bay Environmental Risk Assessment  
Document 11 RCB Site Improvement Plan - copy  
Document 15 Security Assessment – SRAM S13 Assessment & 
Inspection Record Feb 2014.  
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Document 28 Fire Risk Assessment Redcliffe Bay PSD 16.01.2013 SRB  
Document 36 Site 59 – Redcliffe Bay – Site title summary  
Document 80 Five Yearly COMAH Safety Report Review – Redcliffe Bay 
2013 

5. The MoD responded on 5 January 2016. It stated that it considered the 
request to be manifestly unreasonable in terms of the burden placed on 
the MoD to respond to the request. 

6. In requesting an internal review the complainant focussed on documents 
4, 15, 36 and 80, accepting the MoD’s decision to withhold documents 
11 and 28 on the basis that he had already submitted complaints to the 
Commissioner about earlier requests he had made for these two 
documents. Following the internal review the MoD wrote to the 
complainant on 18 February 2016. It stated that it upheld the 
application of the exception at regulation 12(4)(b) and the public 
interest favoured maintaining the exception for this request and future 
requests for information on the subject of the RBPSD. 

Scope of the case 

7. The complainant contacted the Commissioner on 29 February 2016 to 
complain about the way his request for information had been handled.  
The complainant agreed that the scope of his complaint excluded 
documents 11 and 28 on the basis that he had already submitted 
complaints to the Commissioner about earlier requests he had made for 
these two documents. He summarised his position as follows: 

“Basically I need assurance that the best estimated, quantitative total 
risks to residents, properties and the environment near the RBPSD are 
acceptably low. This assurance is not offered by any reports so far 
issued.” 

8. The Commissioner considers that the scope of his investigation is to 
determine whether the exception provided by regulation 12(4)(b) has 
been appropriately applied to the request. 
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Reasons for decision 

Regulation 12(4)(b) – manifestly unreasonable requests  
 

9.  Regulation 12(4)(b) of the EIR provides that a public authority may 
refuse to disclose information to the extent that the request for 
information is manifestly unreasonable.  

10. The Commissioner considers that the inclusion of ‘manifestly’ in 
regulation 12(4)(b) indicates Parliament’s intention that, for information 
to be withheld under the exception, the information request must meet 
a more stringent test than simply being ‘unreasonable’. ‘Manifestly’ 
means that there must be must be an obvious or tangible quality to the 
unreasonableness of complying with the request. 

11. A request may be manifestly unreasonable for two reasons; either 
where it is vexatious or where compliance with a request means a public 
authority would incur an unreasonable level of costs, or an unreasonable 
diversion of resources. 

12. There is no definition of the term “vexatious” in the Freedom of 
Information Act, however, the nature of vexatious requests has been 
considered by the Upper Tribunal in the case of The Information 
Commissioner and Devon County Council v Mr Alan Dransfield 
(GIA/3037/2011). In the Dransfield case the Tribunal concluded that the 
term could be defined as “manifestly unjustified, inappropriate or 
improper use of formal procedure.”  

13. The judgment proposed four broad issues that public authorities should 
regard when considering whether FOI requests are vexatious:  

(i) the burden of meeting the request;  

(ii) the motive of the requester; 

(iii) the value or serious purpose of requests; and  

(iv) any harassment or distress caused. 

14. The Commissioner’s guidance on vexatious requests suggests that the 
key question a public authority must ask itself is whether the request is 
likely to cause a disproportionate or unjustified level of disruption, 
irritation or distress. Where this is not clear, the Commissioner considers 
that public authorities should weigh the impact on the authority and 
balance this against the purpose and value of the request. In addition, 
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where relevant, public authorities also need to take into account wider 
factors such as the background and history of the request. 
 

15. The MoD explained to the Commissioner that the complainant has 
submitted 13 requests since 2008 on the same matters pertaining to the 
RBPSD. It went on to explain the nature of the requests for information 
required the consideration of hundreds of pages containing technical 
safety and environmental reports. In her handling of the complainant’s 
previous complaints the Commissioner is already aware of the burden 
created in responding to the complainant’s requests in these cases. The 
MoD referenced its previous information disclosures to the complainant 
in relation to the RBPSD and the disproportionate time required handling 
these requests. It explained that previous releases of information in 
relation to RBPSD have required significant work to redact sensitive 
information from extensive technical reports. Also to ensure consistency, 
any redaction of documents has involved significant effort from subject 
matter experts in MoD with technical expertise working with the Health 
and Safety Executive (HSE), Environment Agency (EA) and the Oil and 
Pipelines Agency (OPA). The MoD gave the example of one member of 
the MoD Information Rights Team spending over 20 working days 
reviewing and redacting information in relation to the complainant’s 
request in FS50584522.1  The Commissioner notes the MoD’s comment 
that, in any event, it has a reduced resource capacity to respond to 
requests for information on the Oil and Pipelines Agency depots and 
pipelines, including RBPSD, as they have now been sold to CLH-PS. The 
MoD has explained to the complainant that, as a result of the sale, the 
information it holds is losing currency as documents are updated by the 
new owners and HSE to reflect changes to organisation and processes. 

 
16. The MoD explained its view of the complainant’s history of repeated and 

overlapping requests where documents previously requested and 
withheld were requested again during appeal to the MoD and the 
Commissioner. In its internal review the MoD highlighted the 
complainant’s previous request for Document 28 which had been 
refused and which the complainant had subsequently appealed to the 
Commissioner and the First-Tier Tribunal (EA/2014/0224).  The 
Commissioner notes that the complainant refined his complaint to 
exclude this document and Document 11.  

 

                                    

 
1 https://ico.org.uk/media/action-weve-taken/decision-
notices/2016/1624808/fs50584522.pdf  
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17. Specifically in relation to Document 80 - Five Yearly COMAH Safety 
Report Review – Redcliffe Bay 2013; the Commissioner asked the 
complainant to explain why the request in this case repeated his request 
for this report, which was already the subject of a complaint to her (case 
reference FS50584522). The complainant explained: 

  
 “Document 80 is about the previous 08SR and is therefore different.  

(Although a fair proportion of 14SR shows up what is/was wrong with 
08SR ). I don’t think that I am appealing twice for Doc 80 despite some 
overlap.”  

 
18. The MoD’s understanding of the request for this document 80 is as 

follows: 

 “The Redcliffe Bay Safety Reviews were conducted in a 5-year cycle. The 
confusion lies in that the 2013 Safety Review was commenced in 2013 
and signed off in January 2014, in its completed form it is known as the 
2014 Safety Report.” 

19. The Commissioner’s view is that the complainant’s persistent on-going 
requests for information about the RBPSD site have resulted in 
confusion and lack of clarity for both parties. This in turn has frustrated 
and demotivated MoD staff responding to the complainant’s requests. 

20. The Commissioner is satisfied that the complainant’s motive in his 
persistent requesting is to a large extent altruistic. He is seeking 
reassurance for himself and others that the RBPSD site operates safely 
and the associated risks are acceptably low. The MoD accepts that the 
complainant does not appear to be deliberately seeking to cause 
disruption.  

21. The complainant has made clear to several public authorities his 
concerns regarding the safety of the RBPSD site. These include the 
Environment Agency; the HSE; North Somerset Council and the MoD. He 
made clear to the Commissioner his dissatisfaction with the responses 
from all those named. The Commissioner acknowledges the importance 
and public interest in the safety of this site. However, she acknowledges 
that the MoD has attempted to satisfy the complainant’s requests 
without success. Her view is that the point has been reached where the 
complainant is unlikely to be satisfied in his quest for information on the 
RBPSD.  

22. The Commissioner considers that the safety of sites such as the RBPSD 
is of paramount importance. The complainant’s requests have had a 
serious purpose with significant value in placing information in the public 
domain. However, the MoD has explained to the Commissioner that the 
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safety of the site is subject to the safety standards of the Competent 
Authority2.  

 
23. The MoD has responded to the complainant’s requests and provided 

substantial amounts of information. Of the six documents initially 
requested in this case the MoD has advised the Commissioner that four 
have been previously requested and the MoD has responded. The 
complainant considers that he has not repeated any request to which he 
received “a reasonable answer”.  The complainant explained his 
position: 

 
 “….I see the basic problem to be the public acceptability of the risk 

levels from the RBPSD, or alternatively the public acceptance of 
unknown risks, [named MoD official] sees me as the main problem! 
There is a fundamental difference of opinion between the MoD and me 
over the release of safety data on the RBPSD.” 
 The Commissioner considers that this demonstrates the complainant’s 
intransigent view. The likelihood of the complainant achieving his stated 
aim, of being provided with information which fulfils his need for 
reassurance on the safety of the site, is remote. The Commissioner’s 
view is that it is highly unlikely that this objective can be met by 
responding to the request of December 2015. 

 
24. The complainant is focussed on receiving information to understand all 

aspects of the safety of the site, including the technical aspects in order 
to make informed comments on the site’s plans (in accordance with EU 
directive 2012/18/EU; the purpose of which is to allow the public to 
provide an opinion on significant modifications to sites such as the 
RBPSD). Notwithstanding this reasoning the Commissioner considers 
that the complainant’s intransigence has resulted in a disproportionate 
burden on the MoD and its staff creating an impact which is 
unsustainable. 

 
25. The Commissioner considers that the complainant’s requests have now 

reached the point where it has become unreasonable for the MoD to 
continue to respond to them. Consequently, the Commissioner has 
decided that regulation 12(4)(b) is engaged in respect of the request of 
2 December 2015. 
 

                                    

 
2 The Competent Authority comprises: HSE and EA in England and Wales; and the HSE and 
Scottish Environment Protection Agency (SEPA) in Scotland. 
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26. Having determined that regulation 12(4)(b) is engaged, the 
Commissioner has gone on to consider whether the balance of the public 
interest in maintaining the exception outweighs the public interest in 
responding to the request. 
 

Public interest arguments in favour of disclosure 
 
27. The Commissioner advises in her guidance on the EIR that in addition to 

the general public interest in transparency and accountability, there is a 
further public interest in disclosing environmental information because it 
supports the right of everyone to live in an adequate environment. 

 
28. There is a significant public interest in the safety of the RBSPD for the 

local residents in particular but also for the general public in the 
reassurance that such potentially hazardous sites are maintained 
appropriately. 

 
29. The complainant maintains that there has been no authoritative 

statement on the quantified risks of the RBPSD site which necessitates 
his requests: 

 
 “I have no alternative to estimating the risk levels myself, for which 

purpose I need all the main reports connected with the safety of the 
RBPSD.” 

 
 The complainant’s view is that: 
 
 “The only way to resolve the issues between us is to release the 

requested safety information.” 
 
Public interest arguments in favour of maintaining the exception 
 
30. The public interest in maintaining this exception lies in protecting public 

authorities from exposure to disproportionate burden or to an unjustified 
level of distress, disruption or irritation in handling information requests. 
The burden created in responding to the complainant’s request utilises a 
limited resource which could be responding to others’ requests. 

  
31. The MoD considers that further release of information creates an 

additional risk to site security and safety. The site is independently 
regulated by the Competent Authority with the constituent public 
authorities previously addressing the complainant’s concerns. The MoD’s 
view is that responding to the request would add little in reassuring the 
public about the RBSPD site safety.  
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Balance of the public interest 
 
32. The Commissioner agrees that there is a public interest in the disclosure 

of the requested information in order to allow interested parties, such as 
the complainant and other local residents, to be able to more fully 
understand the safety concerns in respect of the site. In the 
Commissioner’s view such an interest is significant given the potential 
consequences for the safety of local residents. 

 
33. The Commissioner has also considered the effects or consequences of 

compliance with the request in terms of the concept of proportionality. 
There is no doubt that the complainant believes he needs the requested 
information. However the MoD is equally certain that compliance with 
the request would not satisfy the complainant. The complainant 
acknowledges the significant amount of data already provided in 
response to his requests. Regardless of the nature of the information in 
this case, it is not in the public interest to continue to use public 
resources to satisfy a complainant who shows no sign of being satisfied. 
The Commissioner’s view is that the MoD has justification in reaching 
this conclusion. 
 

34. The Commissioner has therefore concluded that the public interest in 
maintaining the exception at regulation 12(4)(b) outweighs the public 
interest in disclosing the withheld information. 
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Right of appeal  

35. Either party has the right to appeal against this decision notice to the 
First-tier Tribunal (Information Rights). Information about the appeals 
process may be obtained from:  

First-tier Tribunal (Information Rights) 
GRC & GRP Tribunals,  
PO Box 9300,  
LEICESTER,  
LE1 8DJ  

 
Tel: 0300 1234504  
Fax: 0870 739 5836 
Email: GRC@hmcts.gsi.gov.uk  
Website: www.justice.gov.uk/tribunals/general-regulatory-
chamber  

 
36. If you wish to appeal against a decision notice, you can obtain 

information on how to appeal along with the relevant forms from the 
Information Tribunal website.  

37. Any Notice of Appeal should be served on the Tribunal within 28 
(calendar) days of the date on which this decision notice is sent.  

 
 
 
Signed ………………………………………………  
 
Jonathan Slee 
Senior Case Officer 
Information Commissioner’s Office  
Wycliffe House  
Water Lane  
Wilmslow  
Cheshire  
SK9 5AF  


