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Freedom of Information Act 2000 (FOIA) 

Decision notice 
 

Date:    19 September 2016 
 
Public Authority: London Borough of Bromley 
Address:   Civic Centre 

Stockwell Close 
Bromley 
BR1 3UH 

Decision (including any steps ordered) 

1. The complainant requested from the London Borough of Bromley (“the 
Council”) a copy of a report regarding a private company’s delivery of 
parking enforcement services. The Council provided some information to 
the complainant but withheld other information under sections 36 and 
40(2). 

2. The Commissioner’s decision is that the Council has correctly applied 
section 40(2) but that it has incorrectly applied section 36(2)(b)(i) and 
(ii) and 36(2)(c) to the information that it has withheld under that 
exemption. 

3. The Commissioner requires the public authority to take the following 
steps to ensure compliance with the legislation. 

 To disclose to the complainant the information that it has withheld 
under section 36(2)(b)(i) and (ii) and 36(2)(c) 

4. The public authority must take these steps within 35 calendar days of 
the date of this decision notice. Failure to comply may result in the 
Commissioner making written certification of this fact to the High Court 
pursuant to section 54 of the Act and may be dealt with as a contempt 
of court. 

Request and response 

5. The complainant made requests for a copy of a report (“the report”) 
concerning the delivery of parking enforcement services by a private 
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company, Vinci Parking Services Ltd (“VPS”), on behalf of the Council. 
The Council had asked the Royal Borough of Greenwich to carry out an 
independent investigation into issues regarding the delivery of this 
service. The report was produced following the conclusion of that 
investigation.  

6. The complainant made a number of requests for a copy of the report, 
including on 26 July, 24 August and 21 September 2015. On each 
occasion the Council refused the request on the basis that the report 
was confidential. The complainant made a further request for the report 
on 14 December 2016. On 30 December 2015, the Council provided him 
with a response under the Freedom of Information Act. It refused to 
provide the requested information, citing the exemptions in sections 30, 
31 and 40(2).  

7. The complainant wrote to the Council on 31 December 2015 to express 
his dissatisfaction with the Council’s response. On 4 January 2016, the 
Council confirmed that it was maintaining its position.  

Scope of the case 

8. The complainant initially contacted the Commissioner on 10 October 
2015 to complain about the way his requests for information had been 
handled, specifically that he had not provided with a copy of the report.  

9. During the course of the Commissioner’s investigation, the Council 
informed her that it was relying on sections 36 and 40(2) to withhold 
information contained in the report. It provided the complainant with a 
copy of the report but redacted the information that it believed was 
exempt from disclosure under sections 36 and 40(2).  

10. The Commissioner considered whether the Council had correctly applied 
the exemptions in sections 36 and 40(2) to the information that it 
withheld. 

Reasons for the decision 

Exemptions 

Section 36 – Prejudice to the effective conduct of public affairs 

11. The Council applied section 36(2)(b)(i) and (ii) an 36(2)(c) to some 
information that it withheld.  
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12. Section 36(2)(b) and (c) provides that: 

‘Information to which this section applies is exempt information 
if, in the reasonable opinion of a qualified person, disclosure of 
the information under this Act -  

…(b) would, or would be likely to, inhibit – 

(i) the free and frank provision of advice, or 

(ii) the free and frank exchange of views for 
the purposes of deliberation…’ 

(c) would otherwise prejudice, or would be likely 
otherwise to prejudice, the effective conduct of public 
affairs. 

13. In order to determine whether section 36 has been correctly applied the 
Commissioner has: 

(i) ascertained who the qualified person was for the public 
authority; 

(ii) established that an opinion was given; 

(iii) ascertained when the opinion was given; and 

(iv) considered whether the opinion given was reasonable. 

The engagement of section 36 

14. The Council informed the Commissioner that the opinion under section 
36 was given by its Monitoring Officer. The Commissioner is satisfied 
that he is an appropriate qualified person for this purpose. 

15. In support of the application of section 36, the Council provided the 
Commissioner with a copy of the submission to the qualified person. The 
Council informed the Commissioner that the qualified person was 
provided with a copy of the report and that the information to which it 
was suggested that section 36 should be applied was clearly marked.  

16. The Commissioner was also provided with a copy of the qualified 
person’s opinion that section 36 was engaged. This was given on 13 July 
2016. The opinion of the qualified person was that disclosure of some of 
the information detailed in the submission would be likely to prejudice 
the free and frank provision of advice (section 36(2)(b)(i)), would be 
likely to prejudice the free and frank exchange of views for the purpose 
of deliberation (section 36(2)(b)(ii)) and that the disclosure of all of the 
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information would be likely to otherwise prejudice the effective conduct 
of public affairs (section 36(2)(c)). 

17. The Commissioner has considered the Council’s arguments regarding the 
application of the exemption in a confidential annex attached to this 
notice as they provide details of the information that it is seeking to 
withhold under section 36. A copy of the confidential annex has been 
provided to the Council but not to the complainant.  

18. The Commissioner accepted, as detailed in the confidential annex, that 
section 36 was engaged and so went on to consider the public interest 
test.  

Public interest test 

19. Details of the Commissioner’s consideration of the public interest test 
are also contained in the confidential annex as again this provides 
details of the information that the Council is seeking to withhold under 
section 36. 

20. After carrying out the public interest test, the Commissioner decided 
that the public interest in withholding the information to which section 
36(2)(b)(i) and (ii) and 36(2)(c) had been applied did not outweigh the 
public interest in disclosure. She therefore determined that the Council 
should disclose to the complainant the information that it withheld under 
section 36. 

Section 40(2) – Personal information 

21. Section 40(2) provides an exemption for information which is the 
personal information of an individual, other than the complainant, and 
where one of the conditions listed in section 40(3) or 40(4) is satisfied.  

22. Section 40(2) provides that –  

“Any information to which a request for information relates is also 
exempt information if-  

a. it constitutes personal data which do not fall within 
subsection (1), and  

b. either the first or the second condition below is satisfied.”  

23. Section 40(3) provides that –  

“The first condition is-  

a. in a case where the information falls within any of 
paragraphs (a) to (d) of the definition of "data" in section 



Reference:  FS50602866 

 

 5

1(1) of the Data Protection Act 1998, that the disclosure of 
the information to a member of the public otherwise than 
under this Act would contravene- 

(i) any of the data protection principles, or 

(ii) section 10 of that Act (right to prevent 
processing likely to cause damage or 
distress), and  

b. in any other case, that the disclosure of the information to a 
member of the public otherwise than under this Act would 
contravene any of the data protection principles if the 
exemptions in section 33A(1) of the Data Protection Act 1998 
(which relate to manual data held by public authorities) were 
disregarded.”  

24. In this case the relevant condition is contained in section 40(3)(a)(i). 
This applies where the disclosure of the information to any member of 
the public would contravene any of the principles of the Data Protection 
Act (“DPA”).   

25. The Commissioner therefore considered: 

(1) whether the withheld information constitutes personal data; 
and if so  

(2) whether disclosure would breach one of the data protection 
principles. 

(1) Does the withheld information constitute personal data?  

26. In order to establish whether section 40(2) had been correctly applied, 
the Commissioner first considered whether the information withheld 
under that section is the personal data of parties other than the 
complainant.  

27. Personal data is defined in the DPA as information about a living 
individual who can be identified from that information, or from that 
information and other information in the possession of, or likely to come 
into the possession of, the data controller.  

28. In the Commissioner’s view, the two main elements necessary for 
information to be personal data are that the information must ‘relate’ to 
a living person and that the person must be identifiable. Information will 
relate to a person if it is about them, linked to them, has some 
biographical significance for them, is used to inform decisions affecting 
them, has them as its main focus or impacts on them in some way. 
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29. The Commissioner notes that the withheld information contains details 
about employees and former employees of the Council and VPS. This 
information includes detailed discussions of: 

 Allegations of misconduct against named individuals; 

 Disciplinary proceedings in respect of named individuals; 

 The immigration status of named individuals. 

30. In the Commissioner’s view, the withheld information constitutes the 
personal data of the individuals concerned. She also accepts that it is 
not possible to anonymise the information by simply removing the 
names of the relevant individuals. This is because there are other details 
about those individuals in the report which, if disclosed, could allow 
them to be identified. The Commissioner is therefore satisfied that the 
information that the Council has withheld under section 40(2) 
constitutes the personal data of individuals other than the complainant.  

31. However, the fact that information constitutes the personal data of 
individuals does not automatically exclude it from disclosure under FOIA. 
The second element of the test is to determine whether disclosure would 
contravene any of the data protection principles. The Commissioner 
therefore went on to consider this issue. 

 
(2) Would disclosure breach one of the data protection principles? 

 
32. The Council informed the Commissioner that it believed that the first 

data protection principle would be breached if the withheld information 
was disclosed. The first data protection principle requires that any 
disclosure of personal data is fair and lawful and that at least one of the 
conditions in schedule 2 of the DPA is met.  

33. The Commissioner firstly considered whether the disclosure of the 
withheld information would be fair. In doing so, she took into account 
the following factors: 

(i) individuals’ reasonable expectations of what would happen to 
their information;  

(ii) whether disclosure would cause any unnecessary or 
unjustified damage or distress to the individuals concerned; and  

(iii) whether the legitimate interests of the public in disclosure 
were sufficient to justify any negative impact to the rights and 
freedoms of the individuals concerned.  
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(i) Reasonable expectations of the individuals concerned 

34. The Commissioner considered the reasonable expectations of the 
individuals whose personal data had been withheld, in terms of what 
would happen to that data. These expectations can be shaped by factors 
such as an individual’s general expectations of privacy and also the 
purpose for which they provided their personal data.  
 

35. When considering what information an individual should expect to have 
disclosed about them, the Commissioner considers that a distinction 
should be drawn between information relating to their public life and 
information relating to their private life. The Commissioner’s view is that 
information which relates to an individual’s private life (i.e. their home, 
family, social life or finances) will normally deserve more protection than 
information about them acting in an official or work capacity (i.e. their 
public life).  
 

36. The Commissioner notes that the report relates to a private company’s 
delivery of parking enforcement services on behalf of the Council. 
Consequently it concerns the employees, or former employees, of the 
Council and VPS acting in a work related capacity. However, even where 
information relates to individuals acting in a work related capacity, the 
Commissioner considers that certain types of information should 
generally not be disclosed, even though such information relates to an 
employee’s professional life and not their personal life. One of these 
types of information is information that relates to disciplinary/personnel 
matters. Her general view is that this type of information should remain 
private.  

37. In addition, the Commissioner notes that some of the information 
concerns detailed discussions about individuals’ immigration status. She 
would consider this type of information to be more closely linked to 
individuals’ private lives, rather than their public lives, and, as such, in 
need of greater protection.  

38. The Commissioner considers that people who are involved in 
investigations into allegations of misconduct, whether as a person 
against whom allegations are made or as witnesses, would normally 
have a reasonable expectation, prior to participating in that process, 
that the information that they provide will not be disclosed to the public. 
The Commissioner is therefore satisfied that the individuals whose 
personal data has been withheld would have had a reasonable 
expectation that this information would not be placed in the public 
domain.  
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(ii) Consequences of disclosure 
 
39. The Commissioner accepts that disclosure of information into allegations 

of misconduct could potentially cause damage and distress to the 
individuals involved, particularly people against whom allegations have 
been made. She acknowledges that the disclosure of the withheld 
information would result in information about unproven evidence and 
allegations being placed in the public domain. Any such disclosures could 
clearly be potentially harmful to those involved, in a professional 
capacity, as well as in a personal capacity. The Commissioner also 
accepts that disclosure could cause distress to those involved by 
reopening matters which they believed had been concluded after the 
report had been considered by the Council and VPS. 

40. The Commissioner also accepts that the disclosure of detailed 
discussions about individuals’ immigration status could cause significant 
distress and potential harm to those individuals. 

(iii) General principles of accountability and transparency 
 
41. The Commissioner notes that, notwithstanding a data subject’s 

reasonable expectations or any damage or distress caused to them by 
disclosure, depending on the circumstances of the case, it may still be 
fair to disclose personal data if there is a more compelling public interest 
in disclosure.  
 

42. In considering ‘legitimate interests’, the Commissioner’s view is that 
such interests can include broad general principles of accountability and 
transparency for their own sakes, as well as case specific interests. In 
the circumstances of this case, she accepts that there is a valid 
argument that disclosure would help the public to be satisfied that any 
allegations of misconduct have been fully investigated and, where 
relevant, appropriate action has been taken. In addition, there is a 
legitimate interest in any matters that may be of concern, in terms of 
the operation of the contract, being brought to the public’s attention.  

43. The Commissioner notes, from the evidence available to her, that it 
appears that the individuals who carried out the investigation into the 
allegations did so in a proper manner. There does not appear to be any 
evidence that they did not give appropriate consideration to issues that 
had been raised with them. 

44. The Commissioner believes that any public interest in disclosure must be 
weighed against the potential prejudices to the rights, freedoms and 
legitimate interests of the individuals whose personal data is contained 
within the report. Taking into account the issues discussed above, the 
Commissioner has concluded that the strength of the legitimate interest 
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in disclosure is not sufficient to supersede the right of the data subjects 
referred to in the report to privacy. This decision has been informed by 
her consideration of the reasonable expectations of those individuals and 
the possible consequences of disclosure for them.  

45. The Commissioner has therefore concluded that it would be unfair to 
disclose the information that the Council withheld under section 40(2) as 
this would breach the first data protection principle. In light of this, it 
has not been necessary for her to go on to consider whether disclosure 
of this information is lawful or whether one of the conditions in Schedule 
2 of the DPA is met. She has therefore decided that the Council has 
correctly applied section 40(2) to the information that it withheld under 
that exemption. 

Procedural issues 

Section 17 – Refusal of request 

46. Section 17(1) of FOIA provides that: 

“A public authority which, in relation to any request for 
information, is to any extent relying on a claim that any provision 
of Part II relating to the duty to confirm or deny is relevant to the 
request or on a claim that information is exempt information 
must, within the time for complying with section 1(1), give the 
applicant a notice which -  

(a) states that fact, 

(b) specifies the exemption in question, and 

(c) states (if that would not otherwise be apparent) why the 
exemption applies.” 

47. By not providing the complainant with a refusal notice that contained 
the information required by section 17(1)(a)–(c) within 20 working days 
of receipt of his request, the Council breached section 17(1). The 
Council has subsequently provided the complainant with a refusal notice 
that contains the required information and so the Commissioner does 
not require it to take any further steps to ensure compliance with the 
Act.  
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Other matters 

48. The Commissioner notes that it appears that the complainant first made 
a request for a copy of the report on 26 July 2015 and that he made 
further requests for it at regular intervals after that. However, it was not 
until 30 December 2015 that he received a response from the Council 
that fulfilled the requirements of section 17. The Commissioner expects 
that the Council will ensure in future that, where it is not providing 
information in response to a request, it provides a valid refusal notice, 
within the timeframe set out in the Act. 
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Right of appeal  

49. Either party has the right to appeal against this decision notice to the 
First-tier Tribunal (Information Rights). Information about the appeals 
process may be obtained from:  

First-tier Tribunal (Information Rights) 
GRC & GRP Tribunals,  
PO Box 9300,  
LEICESTER,  
LE1 8DJ  

 
Tel: 0300 1234504  
Fax: 0870 739 5836 
Email: GRC@hmcts.gsi.gov.uk  
Website: www.justice.gov.uk/tribunals/general-regulatory-
chamber  

 
50. If you wish to appeal against a decision notice, you can obtain 

information on how to appeal along with the relevant forms from the 
Information Tribunal website.  

51. Any Notice of Appeal should be served on the Tribunal within 28 
(calendar) days of the date on which this decision notice is sent.  

 
 
 
Signed ………………………………………………  
 
Rachael Cragg 
Group Manager 
Information Commissioner’s Office  
Wycliffe House  
Water Lane  
Wilmslow  
Cheshire  
SK9 5AF  


