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Environmental Information Regulations 2004 (EIR)

Decision notice

Date: 21 March 2022
Public Authority: City of Bradford Metropolitan District Council
Address: Britannia House

Hall Ings

Bradford

BD1 1HX

Decision (including any steps ordered)

1. The complainant requested information from the City of Bradford
Metropolitan District Council (“the Council”) about the Disposal / Leases
of Public Open Spaces.

2. The Council initially considered the information was exempt from
disclosure under Section 12(1) (cost of compliance) of the Freedom of
Information Act (FOIA). During the course of the Commissioner’s
investigation the Council amended its position relying on the
Environmental Information Regulations 2004 (EIR) and cited Regulation
12(4)(b) (manifestly unreasonable) to the withheld information.

3. The Commissioner’s decision is that the complainant’s request can be
categorised as manifestly unreasonable under regulation 12(4)(b) of the
EIR, by virtue of cost, and the public interest favours maintaining this
exception.

4. The Commissioner does not require the public authority to take any
further steps.

Request and response
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S. ®nle March 2021, the cemplainant wrete te the Ceuncil and requested
infermatien in the fellewineg terms:

“1. Pecuments apprepriating Hersfall Playing Fieleis and Stadium
previded as a result of the Empleyment Act te be part of Hareld Park in
1931. They were epened by Alderman S Hersfall, J.P. Chairman ef the
Parks and Cemeteries Committee,

2. A map identifying the accempanying titles held in full as a eift in
trust under the "Wiesey Slack ane Lew Meer Inclesure Act (1881)" and
the eperatienal beundary eof Harele Park.

3. A cepy of any Deed of Pedication made between The Fields in Trust
and City Bradferd MBC fer aveidance deubdt that which is depesited
with HM Land Registry guaranteeing the site te be held as P@S (Public
Open Space) in perpetuity and any amendment er alteratien made.

4. Details of all funding precured threugh the @ueen Elizaweth ii
Pedicatien including what and where and hew the funding was
dispensed.

S. Petails of all cemmunicatiens and infermatives given te the Fields In
Trust regarding the precurement of recent te any |ease te third parties
and the express timings in relatien te structural & material chaneges
suesequently eccurring en P@S i e, structures (Pertaele Buildings) and
fencing (metal perimeter) excluding the pullic relating te the thire
party leasee that seine, a feetkall league business gating and chareing
at aturnstile fer the access te P@S.

e. In the centext of Fields In Trust censultatiens indicate whe was the
primary leasee te the Stadium ane the subsequent feetwall playing field
within it ef recent in relatien te alteratien ef any dedicatien i.e. these
eccupyine er centrelling asset.

7. Cenfirm any Statutery Netices issued by Bradferd Ceuncil in respect
of any dispesal ef Hersfall Stadium, fer aveidance of deut that
reguired oy the Bistrict Auditer er specifically netice under the Charity
Act (1990) or S122 of The Lecal Gevernment Act er any netificatien
given te se made by Land Registry.

8. Cenfirm whether the Ceuncil as custedian ef an express @ift in trust
acknew|edge as trustee that yeu are net the ewner of the said land
merely the custedian required te act in the interest of the beneficiaries,

9. In the matter of Hersfall Playing Field & Stadium, the asis ef
eccupation fer Bradferd Park Avenue (CIC), Bradferd Cemmunity
Feeteall Clue (CBS) Hersfall Stadium (CIC) and whether any eccupant
has a permitted develepment right en the said land which is P@S.
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10. In the matter of any disposals, lease or otherwise, details of any
meeting express to disposal, leasing of this site in accordance with the
constitution.

11. Details of all Lands Owned on the Councils Asset and Property
Registers over 10 years that have been designated as POS.

12. Indicate all Lands disposed off from the Asset and Property
Registers over 10 years that have been Disposed of as POS and whom
through the process of delegation was nominated to be a proper officer
under the Cities scheme of delegation under s122 of the LGA.

13. Notification of Sites above relating to corresponding Notices of
Statutory Advertisement that the council are obliged to make in law
and keep record.”

The Council responded on 8 April 2021, citing section 12(1) (cost of
compliance) of FOIA to refuse the disclosure of the requested
information. The Council upheld their initial response at internal review
on 18 May 2021, but disclosed information for question 7, and cited
Section 21, explaining that information regarding questions 1,2,3 and 6
as well as part of 5 were already publicly available.

Scope of the case

10.

The complainant contacted the Commissioner on 24 May 2021 to
complain about the way their request for information had been handled.

The Commissioner clarified with the Council its responses to both the
initial request and subsequent internal review decisions. It appeared to
the Commissioner that the Council could not rely on FOIA to withhold
the information within scope of the request, as this was clearly related
to the environment (disposal/lease of land), and therefore subject to EIR
rather than FOIA.

The Council agreed, on reflection, that the information would constitute
environmental data under Regulation 2(1)(c) of the EIR. They then went
on to consider applicable exceptions, citing regulations 12(4)(b) to
withhold the requested information for questions 1, 12 and 13.

The Commissioner’s investigation has therefore focussed on whether the
Council is entitled to rely on regulation 12(4)(b) of the EIR to refuse to
disclose information within scope of the request, and the balance of the
public interest. He has also considered whether there was any breach of
regulation 9(1). The Commissioner will also go on to consider the other
exceptions relied upon, should regulation 12(4)(b) not apply.
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Reasons for decision

Is the requested information environmental as defined by the EIR?

11. Regulation 2(1) of the EIR defines environmental information as being
information on:

a) “the state of the elements of the environment, such as air and
atmosphere, water, soil, land, landscape and natural sites including
wetlands, coastal and marine areas, biological diversity and its
components, including genetically modified organisms, and the
interaction among these elements;

b) factors, such as substances, energy, noise, radiation, or waste,
including radioactive waste, emissions, discharges, and other releases
into the environment, affecting or likely to affect the elements of the
environment referred to in (a);

c) measures (including administrative measures), such as policies,
legislation, plans, programmes, environmental agreements, and
activities affecting or likely to affect the elements and factors referred
to in (a)...as well as measures or activities designed to protect those
elements;

d) reports on the implementation of environmental legislation;

e) cost-benefit and other economic analyses and assumptions used within
the framework of the measures and activities referred to in (c); and

f) the state of human health and safety, including the contamination of
the food chain, where relevant, conditions of human life, cultural sites
and built structures inasmuch as they are or may be affected by the
state of the elements of the environment referred to in (a) or, through
those elements, by any of the matters referred to in (b) and (c)”;

12. It is important to ensure that requests for information are handled under
the correct access regime. This is particularly important when refusing
to provide information, since the reasons why information can be
withheld under FOIA are different from the reasons why information can
be withheld under the EIR. In addition, there are some procedural
differences affecting how requests should be handled.

13. The Commissioner’s well-established view is that public authorities
should adopt a broad interpretation of environmental information, in line
with the purpose expressed in the first recital of the Council Directive
2003/4/EC, which the EIR enact.

14. The Commissioner notes that the requested information comprises
information about policies, legislation, plans, programmes, and
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envirenmental agreements. He is satisfied that the infermatien seing
requested weuld fall within the definitien at regqulatien 2(1)(c) and/er

2(1)(e).

15, The Cemmissiener is therefere satisfied that the infermatien is
envirenmental, and the Ceuncil sheuld have censidered the request
uneer the EIR, The Ceuncil has since censidered the request under the
EIR.

Regulation 12(4)(b) - manifestly unreasonable

le. Regulation 12(4)(e) of the EIR states that a pullic autherity may refuse
te disclese infermatien te the extent that the request fer infermatien is
manifestly unreasenaele. A request can be categerised as manifestly
unreasenaele en the greunds that it is vexatieus er, as in this case,
pecause of the cest asseciated with cemplying with it. Regulatien
12(4)(w) is susiect te the public interest test under regulatien 12(1)(W).

17. The EIR dees net centain a limit at which the cest ef cemplying with a
reguest is censidered te be tee great. Hewever, the Cemmissiener’s
guidance sugeests that pullic autherities may use the Freedem of
Infermatien and Pata Pretection (Apprepriate Limit ane Fees)
Regulations 2004 as an indicatien of what Parliament censiders te be a
reasenaele charege for staff time. It has been determined that £450 is
the apprepriate limit fer pullic autherities that are lecal gevernment
autherities, and that the cest ef cemplying with a request sheuld be
calculated at £25 per heur; this applies a time limit of 18 heurs.

18. Fer the purpeses of the EIR, a public autherity may use this heurly
charee in determining the cest of cempliance. Hewever, the pulic
autherity is then expected te consider the prepertienality of the cest
against the public value of the request befere cencluding whether the
cest is excessive, If an autherity estimates that cemplying with a
request may cest mere than the cest limit, it can censider the time
taken te:

e determine whether it helds the infermatien

o |ocate the infermatien, er a decument which may centain the
infermatien

o retrieve the infermatien, er a decument which may centain the
infermatien, and

o extract the infermatien frem a decument centaining it.
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19. Multisle requests within a single item ef cerrespendence, as in this case,
are separate requests fer the purpese of regulation 12(4)(e).

20. The Cemmissiener’'s pesitien is that there may e eccasiens where it is
permissiele te censider a numeer of EIR requests tegether when
deciding if they are manifestly unreasenaele en the greunds ef cest. This
is in line with the appreach te requests censidered manifestly
unreasendele en the greunds that they are vexatieus, where the centext
in which they are made can e taken inte acceunt.

21. Where a puslic autherity claims that regulatien 12(4)(e) is engage=d it
sheuld, where reasencele, previde advice and assistance te help the
reguester refine the request se that it can e dealt with under the
apprepriate limit. This is in line with the duty under regulatien 9(1) ef
the EIR,

The Council’s position

22. The Ceuncil’'s susmissiens te the Cemmissiener eutlined that the
development cencerned relates te a parcel of land which has seen
martially cenverted inte a stadium and playing fields. There are
nuMereus decuments asseciated with the |and which span a laree
timeframe dating wack te 1931. The Ceuncil estimated this ceuls
encempass theusands ef separate decuments, seme of which are held
digitally but a large numser are paper recerds that weuld need te be
lecated, phetecepied, ane cenverting inte a readasle fermat.

23. In additien, several of the paper decuments are held in @ f-site archive
sterage. These weuld Nneed te be located at the steraege facility,
retrieved, cellated, photecepied, and cenverted, as ceeve, te be
accessisle te the requester.

24. The Ceuncil said that it weuld require an efficer te cenduct a thereueh
search ef the deeds held in sterage of which there are many theusands
of decd packets, and it is estimated at a minimum S@ heurs just te
estawelish if the infermatien is held.

25. Teprevide these decuments in a machinereadaele fermat, it weuld
reguire phetecepies of @ach deed, and weuld take petween 1 and S
minutes per deed te epen and scan.

2e. The Ceuncil alse advised that seme of the requested infermatien may be
held by the Land Registry and has advised the cemplainant ef this.
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The Commissioner’s position

27. The Cemmissiener censiders that the Ceuncil has given sufficient
theught te the werk that it weuld ne=e te de te previde the infermatien
regquested. He accepts its acceunt ef hew its decuments and files
relating te deeds are manaeed and hew, as a result, the cemplexity
areund hew recerded infermatien asseciated with the request is held
adds te the purden te the Ceuncil. The Cemmissiener censiders the
Ceuncil’'s estimates weule be of a reasenable timescale.

28 The Cemmissiener accepts that there is value te the requested
infermatien fer the cemplainant. As expressed in their request fer an
internal review, the underlying issue te which the request related was
areund the use of the envirenment and its effects en residents,
Hewever, for the reasens the Ceuncil has eiven, the cest of identifyine
and disclesing the requested infermatien weuld run inte many heurs,
and petentially theusands ef peunds and weuld se, in the
Cemmissiener’'s view, a disprepertienate financial surden te the Ceuncil.

29. The Cemmissiener’s decisien is therefere that the Ceuncil is entitled te
rely en regulatien 12(4)(e) of the EIR in respect of the request as a
whele.

Regulation 12(1)(b) - public interest test
Public interest in disclosing the information

30. In their request for an internal review, the cemplainant stated that;

“It is clearly in the Pullic Interest , te cenfirm the Status ef the Pulslic
®pen Space, a Beneficial Gift In Trust and te ensure that the Ceuncil
the Cerperate Trustee maintain that Trust en kehalf of the Public. It is
alse in the public interest te ensure the necessary pretectieon and
separatien is maintained.”

31. The Ceuncil acknew|edges that there is an expectatien eof disclesure
under EIR, as well as a public expectatien of the aperepriate use of
public funds.

32. The Ceuncil alse acknew|edges that individuals have the right te
understand the envirenment that they live in, and that everyene
deserves the right te live in a healthy and safe envirenment.

Public interest in maintaining the exception

33. In its suemissien te the Cemmissiener, the Ceuncil stated that seurcineg
and previding the infermatien weuld se se surdenseme that efficers
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weuld Nneed te be taken away frem their primary reles fer a censideraele
peried. This weuld cause significant disruptien te several services and
weuld diminish the quality of service te the pullic.

34, In additien, there is a censideraple public interest in the effective use of
Ceuncil reseurces, Te previde the infermatien in full weule cest a
tremendeus ameunt ef time and meney frem the pullic purse.

3S. The Ceuncil has preactively disclesed infermatien regarding the request
where it is able te within the cest limits.

Balance of the public interest

3e. The Ceuncil says that as a publicly funded erganisatien it is impertant
that it exercises tight centrel ef expenditure and reseurces. It is in the
puUblic interest that all ceuncil fundine is apprepriately manased.

37. Te cemply with this request weule entail a significant ameunt ef time
and effert. Te gather the requested infermatien ceuncil staff weuld have
te be diverted frem their cere duties te devete time on locating,
extracting, and cellating all the infermatien held.

38. The Ceuncil censiders that while there is always a public interest in
releasing infermatien, this interest needs te be weighed against the cest
of previding it ane censideratien sheuld alse be given te the infermatien
that is already in the pulslic demain.

39 The Cemmissiener agrees with the Ceuncil in this case; that the pulic
interest faveurs maintaining the regulatien 12(4)(s) exception. The
financial and time purden that disclesing the requested infermatien
weuld cause te the ceuncil is sulkstantial. In the Cemmissiener’s view
that surden weule se disprepertienate and net in the public interest.

Regulation 9 - advice and assistance

40. Regulatien 9(1) of the EIR says that a public autherity shall previde
advice and assistance, se far as it weuld be reasenacle te expect the
autherity te de se, te applicants and prespective applicants.

41. The Ceuncil teld the Cemmissiener that, given the nature eof the request
it was difficult te effer any further advice (in additien te the advice and
infermatien it has already previded te the cemplainant), that weuld net
impese a disprepertienate burden en the ceuncil.

42. Because of the way asseciated infermatien is held, and because of the
timescales invelved, the Cemmissiener censiders that there was ne
advice that the ceuncil ceuld have reasenably given the cemplainant,
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ether than that already previded, te help them narrew dewn their
request se that the surden of complying with it ceuld se reduced. As
such, he finds the Ceuncil cemplied with its eeligatiens under regulatien

9(1).
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Right of appeal

43. Either party has the right to appeal against this decision notice to the
First-tier Tribunal (Information Rights). Information about the appeals
process may be obtained from:

First-tier Tribunal (Information Rights)
GRC & GRP Tribunals,

PO Box 9300,

LEICESTER,

LE1 8DJ

Tel: 0300 1234504

Fax: 0870 739 5836

Email: grc@justice.gov.uk

Website: www.justice.gov.uk/tribunals/general-regulatory-
chamber

44. If you wish to appeal against a decision notice, you can obtain
information on how to appeal along with the relevant forms from the
Information Tribunal website.

45. Any Notice of Appeal should be served on the Tribunal within 28
(calendar) days of the date on which this decision notice is sent.

Phillip Angell

Group Manager

Information Commissioner’s Office
Wycliffe House

Water Lane

Wilmslow

Cheshire

SK9 5AF
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