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Decision (including any steps ordered)
[bookmark: _Hlk140070990]The complainant has requested information regarding material or evidence that was considered to delist Nizar al-Assaad from the UK sanctions list. The Foreign, Commonwealth and Development Office (FCDO) would neither confirm nor deny (NCND) holding the requested information citing sections 23(5) (Security bodies) 24(2) (Safeguarding national security), 27(4) (International relations), 35(3) (Government policy) and 40(5) (personal information) of FOIA.
The Commissioner’s decision is that the FCDO is entitled to rely on section 27(4) of FOIA to refuse to confirm or deny whether it holds the requested information. However, the Commissioner finds that the FCDO breached section 10 (time limits for compliance) of FOIA by not responding to the request within 20 working days.
The Commissioner does not require FCDO to take any steps as a result of this decision.
Request and response
On 21 March 2022, the complainant wrote to the FCDO and requested information in the following terms:
[bookmark: _Hlk141700047]“… I am filing a Freedom of Information (FOI) request with the FCDO regarding the material and or/evidence considered to lift sanctions off of Nizar al-Assaad, who was delisted from the UK sanctions list on Oct. 30, 2021. Specifically, I am looking into whether the name of Syrian British businessman Ayman al-Asfari, his PETROFAC company or any other of his firms were mentioned in any email, related internal memos of the FCDO, meeting minutes, financial documents, statements and written communication from Nizar al-Assaad and his lawyers. 
Given the costs outlined in response to our first FOI, I would like to narrow down this request to the three months prior to the delisting, that is between July 30 and Oct 30, 2021.”
The FCDO acknowledged receipt of the request on 27 September 2022, in which it stated that it holds information falling within the terms of the request but required an additional 20 working days to reach a decision on where the balance of public interest lies. It also stated that the specific exemption which applied in relation to the complainant’s request is section 27 of FOIA (international relations).
On 20 October 2022, FCDO responded to the complainant’s request and refused to confirm or deny whether the information is held in accordance with sections 23(5), 24(2), 27(4), 35(3) and 40(5) of FOIA. It also refused to provide a statement of reasons by virtue of section 17(4) of FOIA.
The complainant submitted a request for internal review on 15 December 2022. On 9 June 2023, the FCDO provided its response, maintaining its position to NCND holding the requested information.
Scope of the case
On 24 March 2023, the complainant contacted the Commissioner raising concerns about the delay in receiving a response to their internal review request.
The Commissioner wrote to FCDO on 28 March 2023 and said it should issue an internal review decision to the complainant within 10 working days. On 11 April 2023, the public authority wrote to the complainant to apologise for the delay and forwarded a copy of the correspondence to the Commissioner on 13 April 2023. It also requested an extension of time, as it was unable to meet the 10-working day timeframe originally provided.
The Commissioner granted an extension until 27 April 2023 and informed FCDO that he had accepted the complaint for investigation without internal review, however advised that an investigating case officer will wait until the internal review decision had been issued before progressing the matter.
On 27 April 2023, the public authority wrote to the Commissioner requesting a further extension of time until 22 May 2023. It explained that whilst it had a response drafted, it required clearances from 2 key stakeholders without which it was unable to progress.
In view of these matters the Commissioner issued an Information Notice by virtue of section 51 of FOIA against the FCDO on 3 May 2023. Under section 51 the Commissioner has the power to require a public authority to provide him with any information he requires to enforce the requirements of FOIA. In this case the Commissioner required the FCDO to provide its submissions on the various NCND exemptions it had relied on.
On 29 June 2023, the Commissioner received a closed submission from the FCDO which he has relied on but not reproduced in this decision notice.
The Commissioner considers the scope of his investigations to be to determine whether or not the FCDO is entitled to NCND it holds any evidence or material relating to the request.
Reasons for decision
Neither confirm nor deny (NCND) 
Section 1(1)(a) of FOIA requires a public authority to inform a requester whether it holds the information specified in the request.
The decision to use an NCND response will not be affected by whether a public authority does, or does not, in fact hold the requested information. The starting point, and main focus for NCND in most cases, will be theoretical considerations about the consequences of confirming or denying whether or not a particular type of information is held.
A public authority will need to use the NCND response consistently, over a series of separate requests, regardless of whether or not it holds the requested information. This is to prevent refusing to confirm or deny being taken by requesters as an indication of whether or not information is in fact held.
The FCDO has taken the position of neither confirming nor denying whether it holds the requested information. The issue that the Commissioner has to consider is not one of disclosure of any requested information that may be held, it is solely, whether or not the FCDO is entitled to NCND it holds any information of the type requested by the complainant.
Section 27(4)- International relations
Section 27(4) of FOIA provides an exemption from complying with section 1(1)(a) of FOIA if to do so would or would be likely to prejudice the interests protected by section 27(1) or would involve the disclosure of confidential information protected by section 27(2).
Section 27(1) of FOIA provides that:
“(1) Information is exempt information if its disclosure under this Act would, or would be likely to, prejudice— 
(a) relations between the United Kingdom and any other State,
(b) relations between the United Kingdom and any international organisation or international court, 
(c) the interests of the United Kingdom abroad, or 
(d) the promotion or protection by the United Kingdom of its interests abroad.”
The FCDO explained that it cannot confirm or deny that the information requested is held, as this would likely prejudice the interests protected by section 27(1). 
The FCDO argued that any information that may or may not be held in relation to material or evidence considered to delist Nizar al-Assaad from the UK sanctions list would relate to international relations. It said that to provide the reasons for this may involve the disclosure of information which would itself be exempt information by virtue of section 17(4) of FOIA.
In the internal review response, FCDO admitted that the extension letters confirming that it held information was issued to the complainant was in error. It maintained its position to neither confirm nor deny it holds information relevant to the complainant’s request.
The Commissioner would like to highlight here that public authorities should check such delay letters to ensure that they do not potentially undermine its final position.
The complainant has challenged the FCDO’s position. As part of their public interest arguments, they state the following:
“The disclosure would allow individuals within the UK, including its citizens, to understand decisions made by the UK government generally, and of the Office of the Financial Sanctions Implementation specifically, when it comes to its stated commitment to bringing the Syrian regime to participate in negotiations, with the goal of reaching a political settlement to the conflict in Syria.
The disclosure of the requested information would further help inform the public about the procedures the UK government takes when it comes to public protection, especially considering how the sanctions relating to Syria will continue to operate effectively even after the UK has chosen to leave the EU, since, originally, the sanctions themselves were derived from existing EU and related UK legislation.”
Public interest test
Section 27 is also a qualified exemption. FCDO recognises a public interest in transparency in the decision-making process to ensure accountability within public authorities. However, it stated that in all the circumstances of the case it has determined that the public interest in maintaining the exclusion of the duty to confirm or deny outweighs the public interest in confirming whether it holds the information. The FCDO added, this should not be taken as evidence that any information that would meet the request exists or does not exist.
It says that the approach it has taken supported the consistent use of NCND relating to specific requests about sanctions for the named individuals or parties. FCDO says by taking a different approach over a series of requests would create a pattern and reveal when information was or was not held and NCND can only be effective if it is applied consistently. FCDO concluded that the balance of the public interest favoured maintaining section 27(4) of FOIA rather than confirming or denying whether information is held.
In its submission to the Commissioner, FCDO stated its reasons for relying on this exemption and why the balance of the public interest favoured maintaining the exemption. It provided further detail which the Commissioner has considered but will not reproduce in this decision notice.
The Commissioner accepts FCDO’s rationale for not confirming or denying whether it holds the requested information and agrees that it is not in the public interest to do so. The Commissioner recognises that to confirm or deny whether the requested information is held would likely prejudice the UK’s international relations. This is not in the public interest.
The Commissioner is satisfied that the balance of the public interest favours maintaining section 27(4) of FOIA as to confirm or deny information is held may disclose exempt information itself.
Procedural matters
Section 1(1) of FOIA provides that any person making a request for information to a public authority is entitled, subject to the application of any exemptions to be informed whether the requested information is held, and if so, to have that information provided to them.
Section 10(1) of FOIA provides that a public authority must comply with section 1(1) promptly and in any event not later than the twentieth working day following the date of receipt.
Under section 17(3) a public authority can, where it is citing a qualified exemption, have a ‘reasonable’ extension of time to consider the balance of the public interest. The Commissioner considers it reasonable to extend the time to provide a full response, including public interest considerations, by up to a further 20 working days, which would allow a public authority 40 working days in total. The Commissioner considers that any extension beyond 40 working days should be exceptional and requires the public authority to fully justify the time taken.
In this case the complainant submitted their request on 21 March 2022, but the FCDO did not provide a substantive response to the request until 20 October 2022. The Commissioner does not consider this to be a reasonable period of time and therefore this delay represents a breach of section 17(3) of FOIA.
Other matters
The Commissioner notes the time taken for the FCDO to respond to the complainant’s internal review request of 15 December 2022 exceeded 40 working days. Although there is no statutory time limit for carrying out a review, it is best practice[footnoteRef:1] to do so within 20 working days, or in exceptional circumstances, 40 working days. [1:  https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/744071/CoP_FOI_Code_of_Practice_-_Minor_Amendments_20180926_.pdf] 

The Commissioner is aware from communication he has had with the public authority, that the FCDO recognises it did not meet ICO best practice guidance regarding timelines for response to internal review requests. Due to these excessive delays the Commissioner issued an Information Notice requiring the public authority to furnish him with information he required to enforce the requirements of FOIA. The FCDO explained to the Commissioner the reasons for the delay in this case, varied reasons which was due to unforeseen circumstances. The Commissioner acknowledges that the FCDO has been actively working on this case, and he notes the apology to the complainant for the inconvenience caused.

Right of appeal 
Either party has the right to appeal against this decision notice to the First-tier Tribunal (Information Rights). Information about the appeals process may be obtained from: 
First-tier Tribunal (Information Rights)
GRC & GRP Tribunals, 
PO Box 9300, 
LEICESTER, 
LE1 8DJ 

Tel: 0203 936 8963
Fax: 0870 739 5836
Email: grc@justice.gov.uk 
Website: www.justice.gov.uk/tribunals/general-regulatory-chamber 

If you wish to appeal against a decision notice, you can obtain information on how to appeal along with the relevant forms from the Information Tribunal website. 
Any Notice of Appeal should be served on the Tribunal within 28 (calendar) days of the date on which this decision notice is sent. 


               
Signed ……………………………………………… 

Esi Mensah
Senior Case Officer
Information Commissioner’s Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 
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